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DETAILED ACTION 



In view of the remand from the Board of Patent Appeals and Interferences 
September 28, 2006, PROSECUTION IS HEREBY REOPENED. New grounds of 
rejection are set forth below. 



Claim Rejections - 35 (JSC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 
A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public* 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

Claims 9 and 10 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Ishihara et al. (U.S.Patent No. 6,297,280 B1) of record. 

Ishihara et al. teach a composition for suppressing behavior problems of pets 
comprising high unsaturated fatty acids, (abstract). Ishihara et al. illustrates 
administration of powder composition comprising 5% DHA to cats exhibiting behavior 
problems, (column 7, Examples 2, BB, GG and HH). Ishihara et al. illustrates 
administration of composition comprising 5% DHA to dogs average age of 1.7 years 
with behavior problems associated with heatstroke. (Column 8, example 3, BBB, GGG 
andHHH). 
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Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1, 148 
USPQ 459 (1966), that are applied for establishing a background for determining 
obviousness under 35 U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating 
obviousness or nonobviousness. 

Claim 1 1 is rejected under 35 U.S.C. 103(a) as being unpatentable over Ishihara 
et al. (U.S.Patent No. 6,297,280 B1) of record. 

Ishihara et al. teach a composition for suppressing behavior problems of pets 
comprising high unsaturated fatty acids, (abstract). Ishihara et al. illustrates 
administration of powder composition comprising 5% DHA to cats exhibiting behavior 
problems, (column 7, Examples 2, BB, GG and HH). Ishihara et al. illustrates 
administration of composition comprising 5% DHA to dogs average age of 1 .7 years 
with behavior problems associated with heatstroke. (Column 8, example 3, BBB, GGG 
and HHH). Ishihara et al. teaches that the high unsaturated fatty acids refers EPA as 
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well as DHA. (column 3, lines 1-6). Ishihara et al. teach that the DHA composition can 
be formulated with of EPA. (column 13, claim 1). 

Ishihara do not illustrate the administration of the composition with EPA. 

It would have been obvious to one of ordinary skill in the art to modify the 
illustrated DHA composition of Ishihara with EPA because Ishihara teaches the 
composition for suppressing behavior problems of pets comprising high unsaturated 
fatty acids of DHA can be in a mixture with EPA. One would have been motivated to 
administer illustrated DHA composition in a mixture with EPA in order to provide variety 
of high unsaturated fatty acids in a single composition that are also effective to influence 
the behavior of pets as taught by Ishihara. There is a reasonable expectation of 
successfully influencing the behavior of the animals by employment of the mixtures of 
DHA and EPA in the amount taught by Ishihara because Ishihara teaches that 
unsaturated fatty acids are effective and Ishihara illustrated the effectiveness with the 
composition comprising 5% DHA and also teach that the composition can be in a 
mixture of EPA. 

Claims 1-7 and 9-10 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Davenport et al. (A) (WO 2004/006688A1 ) of record in view of Davenport et al. (B) 
(US 2003/01 94478A1) of record. 

Davenport (A) teaches a method for moderating the behavior of a healthy dog 
comprising feeding a high quality diet containing a high amount (behavior moderating 
amount) of DHA and EPA (omega-3 fatty acids), (page 4, lines 5-8, page 8, lines 3-17, 
page 1 0, line 3). Davenport teaches the emotional reactivity and behavior of dogs is 
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thought to be influenced by the specific content of their food, (page 2, 2 nd paragraph). 
Davenport teaches the diet can be formulated as to be dry (e.g. in kibble or other form) 
(dry matter), (page 6, last full-paragraph). Davenport teaches that the high quality diet 
comprises at least about 0.15% DHA and at least about 0.1 5%EPA, all by weight of the 
diet, (claim 10). Davenport teaches the diet can be formulated up to 0.25% of DHA, 
and up to about 0.25% of EPA. (page 8, 1 st and 2 nd full paragraph). Davenport teaches 
that the age the tested dogs were older than 6 month, (page 10, lines 10-12). 

Davenport (A) does not teach the administration of a formulation comprising at 
least about 0.5% DHA and EPA for influencing behavior in the animal, and does not 
teach the specified age of the dog set forth in claims 3, 4 and 7. 

Davenport et al.(B) teach a method for increasing the hunt performance including 
perception, responsiveness, alertness, target detection of a hunting mammal (dogs or 
cat) which includes orally administering to the mammal an effective amount of a diet 
comprising unsaturated fatty acid EPA, DHA or both in a total amount of the diet greater 
than about 0.20 weight percent, (abstract, [0065]). Davenport et al. (B) teaches that 
the composition has a total amount of unsaturated fatty acids EPA, DPA and DHA of 
about 0.5 to about 0.55 weight percent, (page 9, claim 47). 

It would have been obvious to one of ordinary skill in the art to modify the 
composition of Davenport (A) comprising at least about 0.15% DHA and at least about 
0.15% EPA, up to 0.25% DHA and 0.25% of EPA (total of 0.5%) for influencing behavior 
in dog because (A) teaches the composition of EPA and DHA are useful for influencing 
behavior in dog at least about 0.15% each but can be employed up to 0.25% weight 
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each; and because Davenport et al. (B) teach that the unsaturated fatty acids for the 
behavior modification use can be employed in the total amount of about 0.5 to 0.55 
weight percent is safe and effective. There is an expectation of successfully influencing 
behavior in dogs with the claimed total amount of omega-3fatty acids (DHA and EPA) 
because the each of the maximum amount of DHA and EPA by Davenport (A) in a 
single composition is not only employed for the same purpose but it is safe and effective 
as taught by Davenport (B). One would have been motivated to employ maximum 
amount of each of DHA and EPA taught by Davenport (A) in a single composition with a 
reasonable expectation of success in influencing behavior of an animal in order to 
achieve a highly unsaturated fatty acids that is safe and effective for the animals as 
taught by Davenport (A) and (B). With regard to the specified range of the ages set 
forth in claims 3, 4 and 7, such is obvious because Davenport teach that the dogs 
tested were over 6 month of age which would generally encompass the ages ranges set 
forth in the claims. For these reasons the claimed subject matter is deemed to fail to 
patentably distinguish over the state of the art as represented by the cited references. 
The claims are therefore properly rejected under 35 U.S.C. 103. 
None of the claims are allowed. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Jennifer Kim whose telephone number is 571-272-0628. 
The examiner can normally be reached on Monday through Friday 6:30 am to 3 pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Sreenivasan Padmanabhan can be reached on 571-272-0629. The fax 
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phone number for the organization where this application or proceeding is assigned is 
571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-91 97 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
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